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i . . C . Final Order No. DOH-07-222- FOP oA

FILED DATE - |01
Department of Hea]th
STATE OF FLORTDA By: -
BOARD OF MEDICINE Y Deputy Agency Clerk
DEPARTMENT OF HEALTH,
Petitioner,
vs. o . ' DOH CASE NO.: 2004-03514

DOAH CASE NO.: 07-1454P1,
LICE‘NSE'NO.‘: MEQO68598

EDGAR ZAMORA, M.D.,

Respondent . _
T y . _
. &
FINAT ORDER A -
DI S “}?2,:
oyen
THIS CAUSE came before the BOARD of MEDICINE (B_pacfi':d- Ny e
SRE N e
pursuant to Sections 120.569 ang 120.57(1), Florlda §E§iuﬁ@s, EE@
=
October 6, 2007, in Orlando, Florida, for the purpose ofnu i

oonslderlng the Admlnlstratlve Law Judge’ s Recommended~0rder,
Respondent S Exceptions to the Reoommended Order, and |
Petitioner’g Response to Respondent s Exoeptlons(coples of Wthh
are attached hereto ag Exhibits A, B, and C, respectively) in the
above-styled cause. Petltloner wWas represented by Dlane K.
Klesllng Assistant General Counsel Respondent was not pPresent

‘and was not represented by counsel at the hearing. The

Respondent requested a& continuance in thisg matter and the Board

voted to deny the contlnuance
Upon review of the Recommended Order, the argument of the

parties, and after a review of the complete record in this case

the Board makeg the follow1ng flndlngs and conclusions.



RULING ON MOTION TO STAY PROCEEDING

The Board rev1ewed the Respondent s Motion to Stay
Proceedlng pending the outcome of Respondent’s criminal appeal
and denied the motion. Florida law does not requi;e-a state
agency to stay an administrative licensu;e proceediné until the
reiated criminal preceeding is completed.'Department-of

Professional Regulation v. P. Gary Stern, MZD.; 522 So. 2d 77

(Fla. 1 DCA 1988); The Florida Bar, v. N. Alfred Winn, 593 So.

2d 1047 (Fla. 1992); Donald Lee Rife, M.D. v. Department of

- Professional Regulations, 638 So. 2d 542 (Fla. 2™ DCA 1994) .

RULINGS ON EXCEPTTONS

The Board reviewed the Respondent’s Exceptions and the

'Petltloner 5 Response to the Respondent’s Exceptions and denles

the Exceptlons as follows:

1. The introductory statement to Respondent’s exceptions
(pp. 1-5) does not conform to Rule 28-106.217, Florida
Administrative Code, because it does not state a specific

exception nor does it identify the‘disputed portion of the

Recommended Order (RO} by page number or paragraph or properly

cite to the record. In addition pursuant to Section

120.57( )(k), Florlda Statutes, the Board 1s not required to rule

on it because it fails to properly cite to the record.
Therefore, for the reasons set above and for those set forth in
the Petitioner’s Response to Respondent’s Exceptions,

Respondent’s exception is DENIED.
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2. Respondentfs Exception II.B. is hereby DENIED for the
réaSons set.forth.in the Peﬁitiqner’s Response to Respondent’s.
Exceptions. | | |

3. Reépbndent’s Excéption II.C., to.finding of fact 14 is
hefeby DENIED for the reasons set forth in the Petitibner’s
Responéé to Respondent’s Exceptions. |

4. Respondent’s Exception II.C., to finding of fact 15 is

hereby DENIED for the reasons set forth in the Petitioner’s

Response to Respondent’s Exceptions.

5. Respondent’s Exception II.C., to finding of fact 16 is

‘hereby DENIED for the reasons set forth in the Petitioner’s

Response to Respondent'’s Exceptions.

6. Respondent’s_Exceptioﬁ II.D., to conclusions of law 20
and 24 iS'hefeby DENiED for the reasons set forth in the
Petitioner’s Response to.ﬁespondent’s Eiceptions.

7. Respondent’s Exception II.D., to conclusion of law 25 is

hereby DENIED for the reasons set forth in the Petitioner’s

Responge to Respondent’s Exceptions.

8. Respondent’s Exceptién II;E., to the penalty and
paragraph 30 of the RO ié hereby DENIED for the reasons set.forth
in the Petitioner’s Response to Respondent’s Exceptions. 1In
addiﬁion, the record.éiéariy réfleéts ﬁhét ail tﬁe mifigéﬁing
factors presented by Respondent were already properly weighed by

the Administrative Law Judge (ALJ) prior to issuing his RO and
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the ﬁroposed penalties are within the disciplinary guidelines-
. found in Rule 64B8-8.001(2), Florida Administratiﬁé Code.

9. Reépondent's Exceﬁtion II.E., to ﬁaragraph 31 of the RO
is hereby DENTED for thé reasons set forth in‘the Petitioner’s
Response to Respondent’s Excéptioné.

10. Res?ondentfs Exception II.F. .is hereby DENTED for the .
Treasons set forth in the Petitioner’'s Response to Respondent’s
Ekceptions and becuése-Respondént failed to properly cite to the

_iecord as required by Section 120.57(1) (k), Florida.Statutes.
FINDINGS OF_FACT |

1. The findings of fact set forth'ih'the Recommended Order
are approved and adopted and incorporated heréin by refefenée.

2. There is competent substantial evidenqe to support the

. findings of fact. | -

| | CONCLUSIONS OF LAW

1. The Board has jufisdiction.of this.métter.pursuant to
Section 120.57(1), Florida Statutes, and Chapter 458, Florida
Statutes. | |

2. The conclusions of law set forth in the Recommended
Order are appfoved and adopted and_ingorporated herein by
reference. |

IPENﬁLTY
Upon a complete review.of the record in this case, the Board

determines that the disposition recommended by the Administrative
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Law Judge be ACCEPTED. WI_—IEREFOR‘E, IT 18 HEREBY ORDERED AND
ADJUDGED :

1. Respondent shall pay an administrative fine in the
ampunﬁ_of $5,000 within 30 days from the date this Final_Order iz
filed. |

' 2._ Respondent’s license to practice medicine in the State
of Florida 1s hereby REVOKED.

RULING ON MOTION TO ASSESS COSTS

' The Board reﬁiewed the Petitioner’s Motion to Assess. Costs
and impqses the costs associated with this case in the amount of
- $12,299.35. Said costs are to be paid within 30 days from.the
date this Final Order is filed. o |

This F1na1 Order shall take effect upon belng filed with the
.Clerk of the Department of Health. :
DONE AND ORDERED this /,P , day of acra 56/("

2007.

BOARD OF MEDICINE

' ' Larry McPherson, Jr., Executive Director
for ROBERT CLINE, M.D., Vice-Chair




NOTICE OF RIGHT TQ JUDICIAL REVIEW

" A PARTY WHO IS ADVERSELY AFFECTED BY THIS FINAL ORDER IS
ENTITLED TO JUDICIAL REVIEW PURSUANT TO. SECTION 120.68, FLORIDA
STATUTES. REVIEW PROCEEDINGS ARE GOVERNED BY THE FLORIDA RULES OF
APPELLATE PROCEDURE. SUCH PROCEEDINGS ARE COMMENCED BY FILING .

- ONE COPY OF A NOTICE OF APPEAL WITH THE AGENCY CLERK OF THE.
DEPARTMENT OF HEAT.TH AND A SECOND COPY, ACCOMPANIED BY FILING
FEES PRESCRIBED BY LAW, WITH THE DISTRICT COURT OF APPEAL, FIRST
DISTRICT, OR WITH THE DISTRICT COURT OF APPEAL IN THE APPELLATE
DISTRICT WHERE THE PARTY RESIDES. THE NOTICE OF APPEAL MUST BE .
FILED WITHIN THIRTY (30) DAYS OF RENDITION OF THE ORDER TO BE
REVIEWED

.CERTIFICATE OF SERVICE

I HEREBY CERTIFY that a true and correct copy ©of the
foregoing Final Order has been prov1ded by U.S. Mail to EDGAR
—.ZAMORA, M.Dr,ll744 SW 115 Terrace, Miami, Florida 33186-3979;'
tb Bénedict P. Kuehne, Esguire, Sale &'Kﬁehne, P.A., BankrAme:ica
Tower, Suite-3550,,100_Southéast 2nd Street, Miami, Florida
33331—2156;_to Larry J. Sartin, Administrative Law Judge,
Division of Aaministfative Hearings, The DeSoto Building;.1230
Apalachee Parkway,.Tallahassee, Florida 32399F3060; and by
interoffice delivery to Ephraim Livingston, Department of Health,

4052 Bald Cypress Way, Bin #C-65, Tallahassee, Florida 32399-3265

this 1%\ day of O(Tj@ 13@‘“ | , 2007.
Q:&O‘LMTRMM

Dép\uiy ﬂgenw B!erﬂf

F1\Users\ADMIN\NANCY\MED\QORD\Octobex - 2007\ ZamoraR0. wpd



DEPARTMENT OF HEALTH

| GLERK: @W@ |

STATE OF FLORIDA . DA P70
DEPARTMENT OF HEALTH o

| BOARD OF MEDICINE
- DEPARTMENT OF HEALTH, |

Peﬁﬁonéh _

| V~—— Tmeees - oL CASE.NO. 2004-03514. oo .
 EDGARZAMORA, M.D, | |
o ‘Respondent. |
~ /

- RESPONSE TO RESPONDENT’'S EXCEPTIONS T0 -
RECOMMENDED ORDER: RE UEST TO DISMISS
PROCEEDINGS: ALTERNATE REQUEST TO MITIGATE
R RECOMMENDED DISCIPLINE |

- -_COMES NOW the D.epartment of Health (the Depa&méntj and files its

_ fesponse_ to Resp:_jnd_ént’s _Exceptions to{Recommended Order; Request to
) ) Dism_iés Prqcéedings; Altér_n'ate Réquest to 'Mit'igate_Recdmménded B
Discipline, ‘Al of 'fhe ﬁli'ng by Respondent _wil'l be construed to be
Exceptions although not ﬁle_d as suth . . |
B 1. | . The Respdndent’s Excepti(;ns do not begin until page ﬁve.‘
Prior thereto, Respondent takes noispecm‘c e)"cceb't'ib'ns as feq[jiféd byRuIe |
28-106.217, Florida Administrative Cade (FAC), and the Respondent’s

arguments are not legally cognizable as_ exceptions.

_32805_




2. Respond_ent’s Exception ILA. is comprised of lega argument |

rth’at Was previously made to the Administrati\)e Law judge (AU)_ r-egard'in‘g

whether the correct Administrative Complarnt at issue is the Corrected

Admrnrstratrve Complarnt or the Amended Admrnrstratlve Complarnt The 7

AL] ruled on this issué and the record i5 cledr that the ALY granted a e - =

~Motion to Amend the Corrected Admmrstratrve Complarnt whrch had the - |

Amended Admtnrstratrve Complarnt attached. From that date forward all”

pleadrngs and discussions were armed at the Amended Admlnrstratlve

Complarnt Dnly well after th:s case was subm:tted to the ALJ for entry of

a Recommended Order drd Respondent sudden-ly drscover. thrs new rssue

that allegedly deprrves hrm of due process There is ample evrdence to h

support the Al)'s conclusron that the correct admmrstratrve complaint in

thrs Case is the Amended Administrative Complarnt and that Respondent

was on notice from as early as April 16, 200_7, of this fact.. This exception.

should be dEI'lIEd | |

3. Respondent’s Exception I1.B. should be denred The Al_l was .

correct as is clearly supported by the transcrrpt of the pre hearrng o
- conference conducted on Apnl 18, 2007. However, the ALJ demed the

Department’s motron to stnke ali the referenced documents and clearly

stated that he had ‘ffully considered” them in ren_derjng the Recommended

' 3 2 8 O 6.al\DlANE\Zamora\Response {0 Exceptions.dac _ _ .2
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of the record at DOAH. Therefore |t is supported by’ competent T

Order It IS unclear what Respondent wants that has not already been

given by the AU

| 4. N Respondents Exceptron to Finding of Fact 14 is supported by

the Indrctment Verdrct and Affi dawt of Dr Mahoney, all of whrch are part

| substantlal ewdence

5. Respondent’s next identifi ed Exceptron Isto Finding of Fact 15,

Itis also supported by the Indlctment Verdrct and Affidavit of Dr,

: Mahoney, all of Wthh are part of the record at DOAH. Therefore, it i IS

. _supported by competent substantral ewdence

6. Respondent also challenges Fmdmg of Fact 16 that the crimes--

| for whrch Dr. Zamora was convrcted were crimes whrch drrectly related to ‘_

the practice of medlcme That fi ndmg is supported by the Affidavit of Dr

) Mah_oney at-paragraph 10, which is part of the evidence admitted at DO_AH,

~ as well as the Indictrnent and the remainder of the Affidavit. Therefore, it

is supported by competent substantlal evrdence

7 Respondent excepts to Conclusions of Law 20 and 24 that thlS o

 case is: properly to be consrdered pursuant to the Amended Admlnlstratlve

Complamt For the reasons stated above, Respondent is wrong because

'thrs case has proceeded pursuant to the Amended Admlnlstratlve
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Complalnt since- Apnl 16, 2007. Respondent knew it and conducted htmself
'~ accordingly untll well after the record had closed. | |
8. Respondent excepts tc Conclusronof Law 25 by asserting that .
convictions of Health Care Fraud and Conspiracy to Commit Health Care.
" FidUd ae ot criies directly relsted 1 the practice of iedicie, but ™
| insteac_l ‘frelate to business matters involvinc] billing for Medicare"an_d '
~insurance reimbursement " Such a position is directly contrary to.the .
posrtlon this Board has taken in mterpretmg this same statute Sectron
458.331(1)(c), Florida Statutes a statute w1thrn ItS substantlve ]unsdlct;on
' 'In fact, thrs Board revoked one of Dr. Zamora S.Co- consplrator s, Dr.
- ._Gamd_o, for the same crrmes. To change lts interpretation of this stat_ute
now would make no sense. _F'lespon\cl_ent argues that the only issue i‘s
' -rvhether Responden‘t practiced within.the standard of care. 'Quality of |
_medical practice is not the issue, If it was, this would not be a convi,ction
case; it would be a standard of care case. The two have no relationship to
each other. This exception should »b‘e rejected.
e Finally, Respondent takes exception to the recommended
~ penalty of revocation and a $5,000.00 fine. The ALJ guoted the penalty | |

guideline and clearly was within them.

. 3 2 8 0 8:&]\DlANE\Zan1ora\Response to Exceptions.do¢ . B ' 4




| th. Respondent excepts to paragraph 30 by argumg the
) 'Respondent was only pald less than $10,000 for the time he worked at thlS.
: fraudulent clinic. The AL] already reJected thrs statement " The Sentencrng
' documents that were clearly credrted by the AL ordered the Respondent
“to pay I'ESt!tLItIOH in the amount of $221,726. 96. ThIS amount |s far above e
~ that stated by Respondent | | |
11. Respondent argues that the At_J failed to consider all the |
| evidence he produced for “mitigation.” Clearly the AL stated that he _hadb_ ,
fuljy considered it. Ap’parently_ he just_did not credit it to the extent tha_t
i the Respondent wanted it credited. ThlS was the same lTIItlgBtIOI'I evndence- '
| _offered in the Federal Court askmg fora sentence of home conf‘ nement
| " That Judge dld not flnd it persuas:ve and rnstead sentenced Respondent to_
-7'27 months in federal pnson to be followed by 2.years of federal probatlon
and $221, 724 94 in restitution The Department believes that the evrdence )
should not persuade this Board any more than lt drd the ALJ-or the Federal
| J,udge. This exception t.o- the recommended pen,alty should be reJect_ed and
~the license of Respondent should be reyo_ked and a fine of $5,000,b0-- R

'_should be imposed.

_ 3 2 8 0 911\DIANE‘.Z_amora\Rcsponse to Exceptions.doc | " , ' -



12. Respondent excepts to the r'ecommerided peh'al_ty‘ of.$5,00_0.00-

fine. The Depar'tmeht' beliéves this exception shouyid be denied for the

Same reasong stated above,

13, Even though the fina) “Exception to -Recomméndatipn”- does not

- = comply with Rule 28- 1‘06:"2‘1‘7-;‘ Florida ‘Ad_rn‘in‘istrative"C'od'e‘"‘_(FAC); the: o

Department responds by stating that the entire recommended order is

completely SUpported by competent, substantia| evidence, is in complete

. dismissed .

- Respectfully submitted this 13t day of August, 2007,
- Déane % Reedling

Diane K. Kiesling,
 Assistant General Counse] |
- DOH Prosecution Services Unit -
4052 Bald Cypress Way, Bin C-65
~ Tallahassee, Fiorida 32399-3265
. Florida Bar #0233285 -
© 850.245.4640
850.245.4681 Fax
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CERTIFICATE OF SERVICE

I CERTIFY that a true and correct copy of the Response to
-Respondent’s Exceptnons to: Recommended Order, Request to Dlsmlss

-— —— et " o ——————
m A e o b - b LAy —— e . L i i TP

'-Proceedlngs Alternate Request to Mltigate Recommended Dlsc1pl1ne has
been' furn:shed to Benedict P. Kuetine, Esqurre 100 S.E. 2™ Street, Suite
3550, Mlaml Florlda 33131-2154, by O postage pald U.S. Mail, D Hand-

: Dellvery, X E-mail ben. kuohne@sk—lawvels com, L1 Facsimile Transm|55|on at

Facsrmlle (305) 535—2881 and/or X Over-nght Mail, this. 13th day of
August 2007

@WK” ‘K’m&«;

Dlane K Kiesling -
. Assistant General Counsel
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